Commissioner Lawson dissenting;

The judge below found and the majority herein have affirmed that a
prima facie case has been established of a violation of section 105(c)(l)
by Phelps Dodge,  I concur, and the evidence in support of that determina-
tion is indeed substantial, well-documented, and undisputed.  This case
therefore stands in fortunate contrast to other discrimination claims,
which have required for determination the weighing of the credibility of
frequently sharply diverging testimony by parties with totally contradic-
tory versions of the facts.  As the majority states:

We hold that the substantial evidence of protected activity,
knowledge, specific hostility, and coincidental timing pre-
sent here make out a prima facie case that the adverse actions
were motivated at least in part, by discriminatory reasons.

Slip op. 4.

Inexplicably, the majority then holds that Respondent... "prov[ed]
by a preponderance of all the evidence that, although part of [its]
motive was unlawful, (1) [it] was also motivated by the miner's unpro-
tected activities and, (2) that [it] would have taken adverse action
against the miner in any event for the unprotected activities alone.",
in claimed reliance on Pasula and Robinette, supra.  Slip op. 2.

As to motive,^/ the unchallenged finding of the judge below is that
"the primary management figure engaged in the decision to issue the written
warning on February 6 and the three-day suspension on February 12, 1979,
was Mr. Joseph Roche, General Mine Foreman."... >rit is clear that the
decision to suspend Chacon was made by Mr. Roche/1  2 FMSHRC at 1279-80.

Roche was not called as a witness in these proceedings, and his mental
state or motivation, which is critical under the majority's rationale, is
therefore not of record.  Nor does any reason appear why this clearly vital
witness, at the time of the hearing still an employee of Phelps Dodge, was
not produced by the operator at the trial, whose burden it was to establish
a permissible motive for the suspension meted out.  The majority has therefore
gone outside the record to speculate as to Roche's motive or motives, despite
the lack of any evidence thereof.

As to whether Appellant would have taken adverse action against the
miner for the unprotected activities 'alone, a review of the factual
findings of the judge appears to be appropriate:

During the years 1976, 1977, 1978, and 1979, only one
of Respondent's employees, aside from Johnny Chacon, was
suspended from employment without pay for operating a
locomotive at an excessive speed causing a derailment.
Respondent's records indicate that one M, F. Naccarati
was suspended for 3 days for violating the Code and
that there was no record of the speed or damage.

2 FMSHRC at 1276

^/Motive is defined as "something within a person (as need, idea^ organic
state, or emotion) that incites him to action. . .Webster' s Third New Int1!
Dictionary (Unabridged).
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